STATE OF MOMNTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGE NO. 31-89
MONTANA PUBLIC EMPLOYEES ASSOCIATION

% FISH, WILDLIFE & PARKS GAME WARDENS
BARGAINING UNIT,

}
]
|
Complainanis, i
)

VS, ] FINAL ORDER

MONTANA DEPARTMENT OF FISH, WILDOLIFE :::
& PARKS, )
/
Defendant. l

The above-capticned mattar came befare the Board of Personnal Appeals on
August 26, 1809, The Investigation Repar and Natice of Intent 1o Dismiss was issued
by Michael Bentley, Invastigator, an blay 14, 1993, A Rejection of Motice of [ntant o
Dismiss was filed by Mebvin Waofcik on behall of the Complainant an May 21, 1950

. Appearing befara the Board were Carler Ficotte, staff attormay for the Montana
Public Employees Association and Vivian . Hammill, Special Assistant Atinrney
General for the Department of Administration. Bath paries appeared in person.

After review of the record and consideration of the arguments by the parlies, the
Board concludes and orders as follaws

1 IT 1S HEREBY ORDERED {hat tha Rejoction of Natice of Infent Lo
Cismiss 1= denied

2 IT 15 FURTHER ORDERED that the Investigation Report and Natice of
Intent to Dismiss is affinmed and this unfair lzhor practice charge is hareby dismissed.

DATED this 25 day of October. 1950,
ROARD OF PERSONNEL ARPEALS

ZA).

mes F. Rice, Jr
Prasiding Cffizer

Board mambers Rice, Vagner, Talcott and Perking concur
Alernate memhber Dwyer dissents.



STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

IK THE MATTEER OF UNFAIR LABOR PRACTICE CHARGE NO. 31-99
(PREVIOQUSLY SERVED AS N0, 24-99)

MONTANA PUBLIC EMPLOYEES
ASHOCIATION and FISH, WILDLIFE
& PARKS GAME WARDENS
BARGAINING UNIT
Complainant,
A% INVESTIGATION REFORT
AN

MONTANA DEPARTMENT OF FISH, NOTICE OF INTENT TO DISMISS
WILDLIFE & PARKS

B e S I

Diefendant.

L AINTRODUCTION

On March 8, 1999, the Montana Public Emplovees Associntion and Fish and Gome
Wardens bargaining unit (Complainant) filed an unfair labor practice ehirge with this Board
alleging that the Montann Department of Fish, Wildlife & Parks (Defesdant) las viokated
and continues 10 vielale Section 39=31-401 (1), (2}, (31 & (5}, MCA. Defersdant denied any

vinlation of the abowe-cited law.

I1, ISSUES

An investigiion was condected which included contact with the Parties invalved,
Comploinant represents afl full time Fish and Game Wardens, Grade 13, employed by
Defendant. Conservotion Specialists, Grade 12, are e positions in question {sham
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pasitions) in the instant case. Comploinant makes & fowr point rgument in its charpe, the
eszence of which is that Defendant; created shom positions that enconspass its bargaining
unit’s work: claszified the positions al o grxle lower than the bargaining unit positions:
prevenied the positions in question from belonging 1o the bargnining unis; and interfered
with and restmined the bargaining unit from exercising its rights under Section 39-31-201,
MOA amf refused ko barpnin in good faith with the exclusive representative.

In contrst, Detendant not only denies &ll aspects of Complninant’s charge, but as
well, elallenges the bases for Complainant’s arguments, 1t first poants out thit the sham
positions referred 1o in the charge are not identified by name. Defendant then notes o lnck of
factund specificity in the complainant, and suggests that o mare appropeiate avenue for
Complainant to take would be that of a unit clacification. Finally, it observes that o
contractual recognition clause is not @ mandiory subject of collective bargaining and in

considerntion of the above-mentioned fectors the instant charge should be dismissed.

1. DISCUSSION

The Morana Supreme Courl has approved the practice of the Board of Personnel
Appeals in using Federal Court and Nationn) Labor Relations Board (NLEB) precedents
a5 guidelines in interpreting the Montama Collective Bargaining for Public Employees Act
a5 the state act 1s so similar 1o the Federal Laber Monapement Relations Act, Stale ¢x rel,
Board of Personoe] Appeals vs, District Court,, 183 Montana 223, 598 P.2d 1117, 103
LRRM 2297; Teamster Local Mo, 45 v, Stape ex rel, Board of Personnel Appeals, 1985
dontana 272, 635 P.2d 1310, 110 LRRM 2012: City of Great Falls v, Young ([I[), 683
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P.2d 185, 119 LREM 2682, 21 Montana 13,

A key element of this case i thot of & bargaining charge being leveled by
Complainnnt absent any request o bargain having been mode first by Comploinont
Essentinlly, Complainant is making a prospective argument, i.e., it is charging Defendant
with & fuilure and refusal to bargain without first having demandedd bargaining. Both Parties
wtmitted, dunng the investigntion, that, indeed, Complainant has yet fo make either a formal
ar infoemitl request to bargain over the inclusion of the Conservation Specialists positions in
the Fish and Cranse Wardens bargidning unit. This Board, the NLRE and the Courts have
dismizsed numerous bargaining charges where no demand or request to barpain was made
oy the complaining party. See Jopdan Education Association, MEA, NEA vs, Jordan
Lnified School Distnct, ULP Charge No, 34-98; MLRB v. Oklahomn Fixture Co,, 151
LRREM 2919 (CA 10 1996); Gatewny Freipht Services Ing. and Trinsporntion
Conununictions Union, Allied Services Divisipn, 145 LREM 1046 (1993); Grandee Beer
Distributors I, 102 LRRM 1332 (1979); and PBM [ndustries Ine, Professional Buildine
Maintenance Div,, B8 LRRM 1549 (1875)

There is agreement between the Parties thot Comploinont docs not now represent the
Conservation Specialists. Therefone, tsere exists; at this point in time, no bargaining
relutionship between the Parties concerning these positions: Additionally, Compliinmnt was
unible o produce ony substantive or even minimal evidence of a hint of violations of
Sechon 39-31-400 {11, (23, (3}, & (5) by Defendant in regard to the Figh and Game Warden
Bargnining wmit i€ does represent. Both Parties agree, again, that the first bargaining session
belween them has been sel for Mav 17, 1999, - However, the fact remains that Complainant
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docs not now represent the positions in guestion, thereby giving it no standing to being
clarges regarding issues relating o the positione,

If Complzinant wishes 1o include the Conservation Specinlists positions in its
bargaining unit, or wishes (o profect the scope of bargaining usit work, there are other
wvenues and forums available (o do so, That notwithstanding, not enly were no birgaining
regpuasts made prior to Complainant filing charges, but there was se demonstnstion of
violations of law by Defendant in regard 1o positions either represented or nol represented by

Compliamint.

1YV, DETERMINATION

Based on the foregoing, (he recard docs not support a fimding of probable merit to

the charge and therefore 2o matler must be dismissed.

DATED this 14t day of May, 1945,

BOARD OF PERSONNEL APPEALS

By /w'{f :

ichac] IE-'anmlu_-.J
[vestipator

HOTICE

ARM 24.26,6800 {6) provides: As provided for in 39-31-408 (2), MCA, i o finding
of no probable merit 15 made, the parties have ten (100 days to accept or reject the Notiee of
[ntent to Dismizs, Written notice of sceeptance or rejection is 1o be sent to the attention of
the Investigator at P.O. Box 6518, Helena, MT 39604-6518. The dismissal becomes a final
arder of the board unless either party requesis a review of the decision to dismiss the
complaini



